MARC THOVEEN
| BLA 96- 247 Deci ded April 30, 1999

Appeal froma decision of the Galifornia Sate Gfice, Bureau of
Land Managenent, declaring a mning cl ai mabandoned, null and voi d.
CAMC 251495,

D sm ssed.

1. Appeals--Riules of Practice: Appeals: D smssal--Riles
of Practice: Appeals: Notice of Appeal --Ril es of
Practice: Appeals: Tinely FHling

Uhder 43 CF.R 8§ 4.411(a), a person who w shes to
appeal a decision to the Board of Land Appeal s nust
file his notice of appeal in the office of the officer
who nade the decision (not the Board of Land Appeal s).
Thus, an appeal in which the appellant had filed a
notice of appeal wth the Board but not wth the proper
BLMof fi ce nust be di sm ssed.

APPEARANCES.  Marc Thonsen, pro se; Donna L. Reynol ds, Supervisor, Mning
QaimRecordation Lhit, Dvision of Energy and Mnerals, Galifornia Sate
Gfice, Bureau of Land Managenent .

(PN ON BY CH B ADM N STRATI VE JUDE BYRN\ES

Marc Thonsen has appeal ed froma February 29, 1996, deci sion of
the Galifornia Sate Gfice, Bureau of Land Managenent (BLM), declaring
the Lucked Qut A acer Mning dai m(CAMC 251495) abandoned, nul |l and
voi d because no $100 per clai mnai ntenance fee or waiver certification
was filed for the claimon or before August 31, 1995, as required by
section 10101 of the Qmi bus Budget Reconciliation Act of August 10, 1993
(the Act), 30 US C 8§ 28f(a) (1994), and 43 CF. R 88 3833.1-5, 3833.1-6,
and 3833.1-7. n March 21, 1996, the Board recei ved appel lant's notice of
appeal , statenent of reasons, and petition for a stay, and by order dated
April 24, 1996, the Board granted a stay and requested the case file from
BLM In a My 9, 1996, nenorandumto the Board, BLMexpl ai ned that the
case file had not been transmtted because BLMhad no know edge t hat
Thonsen w shed to appeal the decision until receipt of the Board s order.
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[1] Ve find that Thonsen's appeal nust be di smssed because he failed
tofile his notice of appeal wth BLM Departnental regulation 43 CF. R
8§ 4.411(a) provides as fol | ows:

A person who w shes to appeal to the Board [of Land

Appeal s] nust file in the office of the officer who nade the
decision (not the Board) a notice that he w shes to appeal .
A person served with the decision bei ng appeal ed nust transmt
the notice of appeal intine for it to be filed in the office
where it isrequired to be filed wthin 30 days after the date
of servi ce.

(BEwhasis supplied.) In Thelma M Eckert, 120 | BLA 367 (1991), we
simlarly dismssed an appeal in which the appellant had filed a notice of
appeal wth the Board but not wth BLM quoting fromour prior decision
in San Juan Goal ., 83 IBLA 379, 380 (1984), in which we expl ai ned the
reason for the "place-of-filing" rule:

The purpose of the requirenent that the notice of appeal
be filed wth the office of the officer who nade the deci si on
(the "place-of -filing" rule) is to provide first notice to such
office, inthis case BLM BLMis the excl usive custodi an of
records for matters on which it renders decisions. Neither the
Board nor the Solicitor has any information whatsoever inits
possessi on about natters pending before BLM Wen a notice of
appeal is filed wth BLM it then forwards this information to
the Board and, in sone cases, to the Solicitor, for reviewin
connection wth the appeal. Wre we to all ow appel lants to
violate the place-of-filing rule, it would be inpossible to
ascertain whether BLMis aware that a notice of appeal has been
filed wthout communicating wth it in every case. In view of
the large nunber of appeals to this Board, this woul d present
an i nsupportabl e admni strative burden.

The need to conduct business at the BLMoffice havi ng appropriate
jurisdiction has | ong been recogni zed. Petro Resources, Inc., 123 | BLA
310, 311-12 (1992); H Bowen, Jr., 64 |IBLA 264, 265 (1982); G etchen
Gypital, Ltd., 37 IBLA 392 (1978); see Mathews v. Zane, 20 US (7 Weat)
164, 209-10 (1822). In San Juan al (o., supra at 381, we concl uded:

The | anguage chosen for [43 CF. R 8§ 4.411(a)] |eaves no roomto
guestion that the place-of-filing requirenent is nandatory and,
thus, not subject to waiver. See Red Rock Gl d & Recreational
Association, Inc., 77 IBLA 87 (1983). In the absence of a tinely
notice of appeal, the Board | acks jurisdiction to consider SICC s
appeal. Gary T. Suhrie, 75 IBLA 9 (1983); Janes M Chudnow

72 1 BLA 60 (1983); and cases cited.

Nevert hel ess, were we to consider the appeal on its nerits, we woul d
affirmBLM A though Thonsen states his belief that he filed his snall
mner waiver certificate wth his affidavit of assessnent work that BLM
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recei ved on Septenber 13, 1995, this statenent of belief is not sufficient
to overcone the presunption that BLM enpl oyees have properly di scharged
their official duties and thus have not lost or msplaced | egal |y
significant docunents. See WIson v. Hodel, 758 F.2d 1369, 1372 (10th Qr.
1985). Mreover, even if the nmai ntenance fee wai ver had acconpani ed

appel lant' s affidavit of assessnent work, it woul d have been untinely
because the envel ope in which the affidavit of assessnent work was sent was
not postnarked until after August 31, 1995. See 43 CF. R § 3833.0-5(n).

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF R 8 4.1, the appeal is
di sm ssed.

Janes L. Byrnes
Chi ef Administrative Judge

| concur:

Janes F. Roberts
Acting Admnistrative Judge
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